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Sult Against Foley—The Court, on Mo-
tion of Chamberlain Palmer, Grants
an Injunction Against the Trre«
pressible Foley—The Battle
To Be Fought Over Again,

THE JUMEL ESTATE CASE.

Madame Jumel's Wills and Bettlement of
Her Property—Her Testamentary In-
tentions—Evidence for the Defence.

IN THE OTHER COURTS.

————e

Summaries—Decision in Bankruptoy—The Wood-
hull-Claflin-Blood Case—Convictions and Ben-
tences in the General Sessions—Decisions.

Tn the Tweed case yesterday ihe sessions were
consumed in an important argument by counsel on
& point ralsed by the defence that the prosecution
shall select pome particular count in the indict
ment to proceed upon, to the exclusion of all the
other connts. The argument was conflued to Mr.
Field for the defence and Mr, Tremain for the
prose¢cution. The Court ruled against the defence,
and the examination of witnesses will be com-
menced this merning.

In the United States Clrenit Court yesterday the
hearing of the ease of George Washington Bowen
we. Nelson Chase was resumed before Judge Ship-
man and the special jury. Mr. Charles 0'Conor
pontinned his address in making the opening state-
ment on behalf of the defendaunt. The learned
gentieman having closed about three o'clock, evi-
denoe was offercd on the part of Mr, Chase respect-
log the wills of Madame Jumek The case was ad-
Journed till to-day.

Yesterday Samuel Foss, captain of the ship Pacl-
fie, from Scotland to this port, was charged beforo
Commissioner Bhields with having smuggled an
aasorted cargo of copper, liquor, sugar, molasses,
&o. He was held In $2,000 bail fer examination,

Oharles W. Jacobs, charged betore Commissioner
Bhilelds with a violation of the new Shipping act, by

rting from the ship Hattle Bampson, was held
m!{iu for examination.

The membera of the legal profession practiging in
she Second Circuit of thé Unlted Stated Olrcalt
Pourt will hold a meeting on Friday next, at two
p'clock, for the purpose of taking some actien in
regard to the retirement of the Hon. Samuel Nel-
#on as one of the Judges of the Supreme Court of
Whe United States. The call for this meecting s
mgned by Willlam M. Evarts, George T. Curtia,
Charlea O'Conor, Erastus C. Benediet and several
other distinguished members of the Bar,

Yesterday Commissioner Davenport heard the
arguments of counnse! in the ease of Woodhull,
Clanin & Blood, who are charged with having for-
warded obscene publications through the United
Btatea mails, At the close of the arguments the
Commissioner reserved his declslon,

Judge Barlow, of the Saperlor Court, refused
yesterday to grant the Injunction applied for Ly
Deputy Chamberialn Palmer against John Foley,
enjoining him from attempting to assume the
functions of Deputy Chamberlain by virtue of his
Appointment to this office by the Comptroller.
Direcily after the Judge's deciston application
was made by Mr. Palmer to the Chamberiain for
B similar injunction, and granted. The injunction,
however, 18 only temporary, continuing till to-
morrow, when the subject matter will be discussed
upon an order to show cause why the same should
met be made permanent. This leavea the legal
batile as to this phase of the case to be fought over
agaln. Meantime the temporary injunction ob-
talped In the SBupreme Court by Mr. Foley enjoin-
ing the banks made depositories of public moneys
from paylng any money to the Chamberiain except
upon warrants drawn by the Comptroller and
vountersigned by the Mayor still holds good. This
matter was to have Leen argued yesterday before
Judge Barrett at Bupreme Court, Chambers, but
the argument was postponed to allow the Cham-
berlain's counsel further thme for preparation.

Motlon was made yesterday before Judge Bar-
rett, at Supreme Court, Chambers, for an order to
show cause why three suits brought by Edward
Jones against the c¢ity for corporativn advertising
should pot be eonsolldated. The amount of the
claim |8 some eight hondred thousaud dollars,
Three suits are pending in the matter, one in the
Bupreme Court, one In the Superior Court and oue

in the Common Pleas. The object of the proposed |

oonsolidation of the sulls I8 to wave costs to the
ity in case the latter is defeated in the suits,

In the sult brought by David J. Detwiller against
the city for pay for flreworks furnished for the
Fourth of July, 1808, the facts of which have
already been fully published in the HEnALD, and
which was concluded yesterday before Judge Van
Brunt, holding Supreme Court Cireult, a verdict
Wwaa rendered for $27.472, bolng the full amount
claimed; with futerest,

TWEED'S TRIAL,

The Procecdings Yesterday—Legal Objee=
tions Railsed and Discussed=Able Argu=
ments of Counsel=The Ruling of the
Court Demying the Motlom of Defend-
ant's Counscl.

Yesterday, the sixth day of the proceedings In
the trinl of William M. Tweed in the Court of Oyer
and Terminer, little progress wud made, so far as
any case has been made out agalnst the defendant
from the testimony to be adduced on the part of
the prosecution.
©f the day's proceadings as given below, the whole
of the seasion was comsumed by counsel in argu-
ment in defending and comtroverting objections
Falsed by defendant’s counsel. So much substan-
tal work was performed, however, in this that
counsel exhuusted all the legal technicalitics for
and against the objections within the compass of
thelr legal lore, und the question was declded by
the Court. The rullng of Judge Davis was sverse

to the ground taken by the defence, and this
will clear the

Way for the examination of
witnesses 0-day. The grgumonts were ex-
baustive, and the points rased  and S0
successfully combuted Yery  importaut to

the case at issue. There was o very large attend-
ance in whe court room throughout tye day, and
the greatest Interest wus manifested in tye legal

tournay, as the lmpression had got ahroed that |

the objections 10 be ralsed would Le fatal o e
continuance of the teial, It was baltpust tjrge
o'elock when Judge Davis closed his remarks UvEr.
rukng the moton, and counsel for the Prosecution
deemed it then too Iate to call any witnesses, |n
wuis tf opposing counsel and the Court con.
curred, and the Court was adjeurned sccordingly
1" *his morning.

The Court opencd at eleven o'clock, Judge Davis

’ ¢ i vwas »y comeme
Mr, Tremaun, Haiog aad pddgessiog the Cowrt,

A8 will be seen from the report |

make further provision for the governmeunt of
:ge county of New York," passed April 6, 1870, At
the beginning of the stuntute, as Your Honor knows,
is an extract from the lawa of 1847—"That there
shall be prefixed to the statute laws the numes of
the Governor and other oMclals, including Sen-
ators.” hiere, them, I8 the name of William M.
Tweed as Senator, the term to expire with the
year 1870, and not before. Now, our position j8
this:—While it is very clear thay while there s in
the statute book what purports to be a statute, the
fourth section Is to be treated us so much blank and
to be stricken from the statute altogether as Lein
beyond the competeney of the Legislature to prssi
orto give any omclal bg:nition or trust under it,

There are various objectlons to the statute in
respect to its consututionality or alleged uncon-
stitutionaity, and 1 think It proper for me now,
and 1 think it dae to the Court as well as to the
counsel on the other side and to witnesscs, that 1
should state them all, and' 1 procecd, erﬁapﬂ (1]
the risk of wearying you. I shall be brief as pos-
8lble, however, but the number of qnestions, and,
1 muay say In some respects, their noveity, re.
uire that I should inlly develop the views counsel
or the defendant entertain of them—the views to
which they have come after very careful delibera-
tion and consultation, It is of very little conse-
quence in whicir order 1 proceed, but 1 will for the
sake of convenience first take that objection which
goes Lo Ahow that there was no such office ever
created, We answer the objection that may be
taken to this that the defendant could have held
the oflce de sacto il he had not been at the time an
oMcer de jure by showing that the Legislature
never did create such an office, and then there 18
no diference between de jure and deraofo. Our
first position 18 that it 18 o two-thirda bill and that
that fact should be certified, and without such
certificate no hill or act an bLe deemed to have
been so passed. The section to which 1 now refer
18 section ¥ of the first article of the constitution,
requiring a two-third vote upon every bill appro-
riating property for local or private purposes,
en there I8 a sectlon of the Revised Statutes
which declares that no bill shall be deemed to have
received a two-third vote, unlesa so certided by
the presiding ofMcers of the two houses, We sturt,
then, with the position and with the memorandum
on the statute of 1870 of three-fifths beiusﬁ present,
and there belng nothing to Indicate that dliere was
f two-thirds vote; that this bill, on the fourth sec.
tion of which this Indictment & found, {8 not to be
regarded a8 g two-third act. 'I'he bill was o two-
third bill, and if not passed by a vote of two-ghirds
of the members of eidch house it 18 no law accord-
ing to the constitutlon and statutes, Then the only
remaining gnestion 18 this, 8 the bill witiin the
category of the ninth section ¥ Was the bill an net
to npnrugrmbe property for local or private par-
posea ? Now, lucklly, we have a deelslon npon that
very point in the third of Kernan. Now Your
Honor knows how often the question has arisen in
the Court of Appeals respecting the powers of the
Legislature for taxation, especially local taxation,
It wans one time held that the Legislature could not
impose a tax on localitles—no taX except what was
eneral throughout the State; but [t was held
nally that the Legislature had the power of
taxation to ao unlimited extent, or to an
extent which I8 practically unilmited; that
It was solely within their competence to determine
whether the Legislature should ‘tax the city of
New York, the Btate of New York or the county of
Niagara; that they could tax any locality or the
whole of the Stare; that no Court'could inquire
into the motive they had or the I{urpoau for which
the taxes were to be ralsed, wild objected to

very stréniionmy that H‘u ]heg.leli!tufe could not
f dny Tocalily éxcept
i f»%_!@","

impose taxation upo
the deot of theflounlltgi. \ ltt Chier 31%!5 l.'i
in the eferre n e Lour @4
ve the o n{on gli’ nle %onrt nn? &m {Iq 12&1.“1-5
ad the power, and that there was no qualitication
or restriction upen it except this—that the bill
must be pazsed by a two-thirds vote of all the
members elected to both housca, This is the argu-
ment which we offer to show that the fourth
seetion is no law, 'The constitution has declared
that it is not, and that i8 the end of the matter In
our view, whatever moy be gald about expediency
or any other conglderation. The next objection s

this—that It in  direct contravention
of the seventh sectlon of the third ar-
ticle  of the constitution:—“*No member

of the Legislature shull receive any civil appoint-
ment within this State from the Governor, the
Senate or from the Legislature during the time for
which lie shall be elected, sud all and such ngpollu—
ments and ull votes given for any such member for
anr such oMee or appointment shali be voud,
policy of the Legislature was to prevent the in-
nuence of Its membera heing used in favor of
themselves. Mr, Tweed 18 charged with exerclsing
the power of Anditor, and if ne was not legally in-
vested with the office the allegation is not cun-.
sistent and
THE INDICTMENT 18 GOOD FOR NOTHING.

Iam nlmul{ considering the question whether, ns
an oftieer, he exposed hims=ell to this Indictment,
and if the section has any power at all it I8 to be
applied to this case, wihere the counsel for the

rosccution themselves charge the defendant with

Mng a public ofeer, and as such charge hiin with
negiect und miscomdnet, I refer yvou to two cuases
to eatablisli the positicn | now take that this was
an appointment by the Leglslature to Mr, Tweed,
There 18 the cnse of the People ve. Blake

Harbeur's Reports, 49) and the United
States v, Morris, where Chief Justice Marshall
grates thut the Leglsinture cannot place a person
in_a position like that held by the defendant in
oMee; If they do, they do exactly what 18 prohib-
fted by the constitution. In the case of the People
of the State of Onfo ve, Kenyon snch an appoint-
went was declared absolutely void, Ceunsel also
cited the opinlons of Chiel Justice Hunt and Judges
Townsend an i Ingraham m support of s position,
and submitted that the fourth section of the act
wus distinetly contrary to the constitution, oun-
sel also contended that this was an attempt of the
Legislature to elect a tribunal not known to the
constitution. The appointment of these three men
A8 members of the Board of Andit was the establish-
ment of @ teibungl whose offleers were not elecred
by the people, and from whose declsion there was
no appenl.  In the case of the People vs, Plukney
it was declded that whenever there Is an attempr,
colornbile or not, by the Legislature to appoint
anybody to exercise an oflice known st the time
of the constitution of 18406, or the dutles
of the ofMce then Known, however much
the name may be coanged, that attempt will be
frustrated by the courts, Now, here was a very
palpable attempt—an attempt to place the tunc-
tions of the Board of Supervisors in the hands of
three men nomingted in some cancus at Albany,
If these objections were of any validity, and he be-
lieved they were all unanawerable; i they had
Ittll ¥ foree, What tnen was the consequence ¥ Woy,
that

Mit, TWEED WAS NOT AX OFFICER DE JURE
or de Mmcto, That e was pot an oMeer d# jure no-
body will deny: but wus he an offlcer de ricto ?
He took the ground that, belng an oMeer de fireto
(F he was such), he was not Iﬁnme upon the indlet-
ment, Which charged him with belug an ofeer
where there was 1eally no offles to fl,  In the case
ol the Peopie ve, Wanlte, i 24th Wendell, 1t was de-
elded that a person cannot be in oiflee with a color
of title pgninst an unconstitationsl act. The de-
fendunt was indicted for oMeinl uegligence, nnd
the toundation of the charge was that he held o
publie oitlce wnder the laws of this Stute, Counsel
contendeéd that the
DEFENDANT RELD NO OFFICE

under the lnws of the State, and therelure was not
culpable, I he be ity let some other law he
fornd that he has violated.  Me did not violate the
law npon which the indictment is (ramed, because
| e was not a publie oMcer. He clalmed that the
seciion of the act of 1570 was futile, that it was
WiEte paper as far a< this case wan coneerned, that
It had po validity and that there was no ulﬁce or
anditor to 01l Defendant was never at any such

The | geams to me that he was an officer de fucto,

| mecessary that 1 #hould pass upon the question.

He asserted in the first place that these questions
were not proper to be nsed at this time—they
should be brought before the Court after the case
was submitied to the jury, when each side had the
Tight of appeal. In tho second place it In-
volved a_grave question as te the constitutionall
of the act of the Legigluture, and no matter thoug
these objections were even far more forcible It
would be the duty of the Court to say that for all
purposés of this r(lnl this act must be regarded as
constitutional and legal. The first ghjnwmi hw
really no application to the case: The bil slmpl
provided for a payment of the acconnts of the
city of New York, It was true that the bill did not
certify that two-thirds of the members of hoth
houses voted for ita passage, bmt the Court of
Frrors declded that the Journals of the houses
conld be examined to ascertain I the requisite
number were present, e fonnd upon the exami-
nation of the journal that this very law was passed
by 24 to T In the Benate und 93 to 8'in the House, fo
that there was not only two-thirds, but three-
fourths in the Senate and almost a unit in the
House, for the defendant made thlngs
PRETTY UNANIMOUS WHILE HE WAS IN THE LEOIS
LATURE.
So flleth the beantiful superstructures of the de-
feuce, The next objection was that uo member of
the Legislature should receive n.ulr appointment,
&c., and that the act was altogether unconstitu-
tional and void, What was that act? Ft conferred
certaln powers upon certaln officers, amoug whom
Wi the defendant, the present President of the
Board of Bupervisors, HIs omee hnd already been
crented ; he was elected presilent by the Board of
Supervigors of which he was 4 member, and among
the funcilons of that office was the power of audit-
ing accounts. The not simply reafirmed the same
powers he alrean? ]ﬁmwam He united It with
other powers, and whatever guestion might arise
In regard to conferring the power of awdit, so far
g Tweed was coneerned, he had the power by
virtue of the office of auditing wecounts as Super-
visor, He subinitied that this was lu no sense an
appointment under the meaning of the constitu-
tional provisions, and the defendant was stopped
clvilly and ecriminally from raiglng the question.
Couneel called attention to Bishop's Criminal Law,
volumne 2, page 325—The State va, Celles, The Peo-
ple vi, Cook, &, In support of his argument, The
public had acquiesced in the delendant's acoept-
ance of the functions of trustin the payment of
money through this agency of the Aunditcr's, and
the Legislature made special provision for the pay-
ment of these bonds. Everybody acquiesced. 'T'he
term expired, The defendant was now charged
pot merely with a wilinl neglect to audit, but also
with a corrupt perversion of the dutles of his offlce
by means of ng[lruprlnlllm moneys to hfs own nc-
count. Now, the argunment wis that he was abgo-
Inw.ltv exempt from respensibility, bat the Court
and the pubiic wonld see the utier falaity of that
plea. As to the third and fourth objections, he
clnimed that no attempt was made to establish a
tribunal nnknown to the constitution. And what
wasd done ¥ Simply s provision for the payment of
the clty debts,

Mr. Tremaln, in conclusion, directea the atten-
tion of the Court to numerous authorities, nnd
submitted that the motion of counsel for the de-
fence should be overruled.

Mr. Field said that the journals of the house
could not be received in evidence,

RULING OF THE COURT.

Judge Davis, in pussing upon (he motion, said
the objectlon raised o most serlous and important
feature in the case, As to the suggestion made in
reply to the objection—that it was pulicicnt that
the - ;éinﬁlnnl lr:ll an %Tff}'_‘lf .1?_,",’21 v.llth-ﬂtl .

s 7 question whathy r

: 1 esus U Was an officer de
:g‘.??vf—uu uitt not think that the objectlon was well
taken a8 to the entire Indietment. Bo faras the
Indictments charged peglect of duty or refusal to
pverform a duty enjoined by the law, I Imag-
ine it would be impossible to sustain Inst
an  ofliclal under our statute for wilinlly
neglecting to Pcrform an ofMcial duty—tne grava-
men of the indiclment veing neglect unless he was
obliged by law to perform & duty, and uniess he
was an officer e jure he would be by law under no
obligation to periorm such duu‘; The indictment
divides itsell Into two branches—one charglog
neglect of duty, and the other chargiog an im-
proper execution ol his gole duties, 1 am inclined
to think, under the authorities before me, that he
Wil

AN ACTIVE OFFICER
discharging these duties—that he discharged them

vroves no corruption or willul intention to do what
the law denounces as a crime.  In this case |t

and the conclusions I have arrived at ren(ler{r.
t
wis always o most delicate thing for o judge sitting

in  Oyer and Terminer, o pass upon the
constitutionnlity of a law, but if he
was  satistied ~ beyond  a  reasonanle  doubt

that It waa illegal he would have no hesitation in
saying #o, A# to the first oblection, it appeared
prima facle under the statute that the Lill was not
pasged by a two-thirds vote, but that did not Le-
come an important question here at ull.  The ques.
tlon was simply & question whether the act of 1870
was within that provision of the constitution. He
thought it was not. He did not think that ques-
tion was within the true signitication of the section
of the constitution appropriating public moneys
for local or private purposes. The question was
belore the Court of Errors In the cuse of the People
ve, Morris; and It was held that the bill did not re-
uire a two-thirds vote, 1 am uot, therefore, at
liberty to hold that this LIl approprinting ‘Jubliu
money for lecal and private purposes is within the
meaning of the constitution. The next objec-
tion was that the act was In direct contravention
of the acventh sectiom of the tnird article of the
constitution, which provides that ne member of
the Senate shall reeelve any appointment during
his term of office. That was o very salutary law
and he wished it enforeed ; but that was different
from tranaferring or adding to am ofMcial position.
He lield that the power of auditing was Tormatly
vested in the Board of Bupervisors, and ite transier
to the Hond of Audit was no appointment and aid
not oreate any new ofMce. He disagrecd entirely
with the third oblection—that the fourth section
Wis nn attempt to establish o debt against the

Loeltyy It simply provided for existing detirs, and the

lourth objection was invoived 1 his ruling of the
Eccond, He also differed from the last objection,
and wonld, thervefore, overrule the motlon,

The Court then adjourned,

THE DEPUTY CHAMBERLAINSHIP,
iy
Deputy Chamberlain Palmer Falls in
His Injunetion Against Foley=Cham=
beriain Palmer Takes Up the Gaunt=
let and Gets Foley Elljalnul—-.ludg.
Barbour's Decislon=The Ratile Toa He
Fought Over Again=That Other In-
Junection.
One phoase of the legal controversy hetween
Walter B, Palmer and John Foloy as to which shall
be Deputy Chamberinin was declded yesterday by

| oMee, hie was not chargeable criminally for not |

| having performed or fulfitted that oMee, and he
| maintained that he never was an ofMeer, vither de

Jucto or de jure,

MIL TREMAIN'S AROGUMENT,

Mr. Tremain, in repising for the prosecution,
Bald that sithough the objections assumed the form
of un attempt 1o arrest evidence It was substan-
| tialiy & demurrer, or, n cage there wonld be i vers
| diet, would form the same mutterthat woueld in
that case be presented in the form of an arrest of
Judgmweat., The Court had alrendy determined be-
tween the i"!u[:ll' and the defendant that the demur-
|. rer which had been at first interposed to the whole
| Indictment, and atterwards to each count In the

indlctment, should be overraled, aml that stands os
1 settling the law of the case until reversed—that
I the Indictment and cach count of 1t contalned an
| indictable offence against the defendant, 1o addi.

tion to that a motion was made to quash the in-

dictment itself, on the ground that there was no |

| erime, and that also belug overraled 1t was re-
ceived a8 to each covnt separutely, nad on that
motion judgment was prouounced, Now, he under.
| stood the counsel for the defence 0 say that while
proceeding in the ordinary course of g trial under
a plea of not guilty to prove cvery averment con.
tained in the indictmont, they should not be
| permitted to give evidence to prove it hecause
when proved one catfe of action was & oriminal
offence, and would be thereby established, In
Uther words, it was proposed now, when there was
| ne opportunity to appeal, that the motion shoeuid
‘lrevuu. and that the defendant thereby be aoquit.
i, uud the melemuly pronounced “Jndfment
of Judge Jugranam be  reversed. hat was
the ground of the motien? That the Legislature
P 1un act imposing upon the defendant grave
and resvonsible public duties; that the act Was nn-
SYRaMiBtongl aud void, pud that bo Jegal oblige-

Judge Barbour, of the Superior Court, It will be re-
membered that the former claims the oflice under
appolntment by the Chawberlain, pursuant to a
statute of 1500, and the latter by appointment from
the Comptroller nnder the eharter of 1570, and Mr.
Foley, having assumed the right to enter upon the
aiitles of the oMee, and presenting himself daily
for thut purpose, application was made by Mr.
Palmer (or un lnjunction restraining nhim from his
attempt to assume the functioms of the ofMee, This
application Judge Barbonr has denled. The
grounds of his denlal are cmbodied in the following
brief opinion :—

LOPINION OF JUDAE DARBOUR.

In the ease of Puppon va, Gray (i, Paige, 507) the
Ininthl alleged bn his bill that F"u‘ 1|ch| the office of
flour Inspector, and as such oflicer was entitled to

perform certain dutles, aud have and recelve fees
therelor, and that the defendant, under color of
an Allegal or [nvalll appolntment from tha Gove
ernor, clalmed and was exercising the right to

rlorm those duties and receive the fees to the
injury of the plaintim; and therafore the com-
plainant prayed for an injunction restraining the
delendant from acting ag such Floar Inspector until
the titie to snch oMee should be determined under
the statute, Ondemurrer to the complatnt, the Chan-
cellor held that the Court bad no jurisdiction to
grant the 1"-'“":'“1"'"]"-"1 for, and that decision was
unanimounsiy amrmed by the Court of Errors, (L.
C., 7 Hil, 2), Upon the authority of toat case I
should thercfore have been bound to deny this
motion for o prelimioary Injunction, even if the
plainti had established the fact that the clalm of
the defendant to the eMee of Deputy Chamberiain
wis, in fact, werking un injury to him. But 1 am
unable to perceive that the comipialuant has any
BUCh pecnnlary interest in the oflive as entitles him
Lo reller by war of injanction. If Le continues to
Mucharge the dutles of the oMes or holds himself
In readiness to 4o so be may recsive his salary as
falis due, notwitistanding any llernl claim or alﬁ
of the defendant, und he has no interest whatever
In the subject matter of the suit beyond the recely-
ing of his saiary. The moton for un injunction
must, therefore, be denied with costs,

THE CHAMBERLAIN [IMSELY IN THE FIELD,
Hardly had the above decision hoen amnounced
whgn anpligation was wade o Judge Barbour, on be-

e{ulull not yet been able to preparé An answer
to the aliegation set forth In the lengthy amdavit
of Mr, Faley, upon which the unction
was granted, and for such preparation they desired
more flme. This request was grauted, and in the
Interim the temporary injunction continues in
force. It is probable t ﬁﬁe srgument will take

Place to-morrow or nex

THE JUMEL ESTATE CASE.

The Built of Bowen ve. Chase=Continua=
tion of Mr. O0'Comor’s Opening State-
ment for the Defendant—Madame Ja=
mel’s Wilis and Settlement of Her
Property~IHer Test tary Imt
tions—=Evidence for the Defence.

The further heaving of the case of George Wash-
Ington Bowen va. Nelson Chase woa resumed yes-
terday in the United States Circuit Court, before
Judge Shipman and the special jury.

hir. Hoar, Mr. Chatfield and Mr, Shaffer appeared
a8 connsel for the plaintif, and Mr, Charles0'Conor
and Mr. J, C. Carter for the defendant.

CONTINUATION OF MR. O'CONOR'S OPENING STATE-
MENT FOR THH DEFENDANT.

Mr. 0'Conor sad It might not be necessary to
refer further to the fortunes of Mary Jumel, but he
would refer to the period when Madame Jumel
came to the settlement of her property. She had
been at one time o woman of strong will and
understanding; she may have been frivolous and
valn, but she was a person who had great force of
character. Her mind was undoubtedly affected,
but in making a bargain, in buying and selling, one
would say that she was not insane. Bhe was a
monomanine, if insane at all, for ghe appeared to
have abandoned ull the early ideas of her life in re-
gard to the settlement of her property and afairs.
When an aged person was about to depart from
this world, with all its joys and pleasures, there
occasionally arose in the mind, and such an one,
a morbid deslee not to leave his or her property to
expectants, and when wills of this character came
up there was in them that forgetfulness of rela-
tives and dutles to frlends which often, in the judg-
ment of Courts, rendered them inoperative. This
being so, Mudame Jumel was nat exactly in a condi-
tion of mind to make a disinheriting will. She made
& will in*1663, On her desath this will stood in the
way of those who had a right to inherit her prop-
erty, and a sult was instituted to set it aside,
Madame Jumel's family was of obscure origin. Mr.
Devine, of the firm of Martin & Smith, of this city,
andertook to find eut the relatlonship between

Mrs. Jones and Madame Jumel. He went into
Rhiode Island and made the strictest In-
quiries upon this subjeci. The first batch
of heirs came on to New York and made
an arrungement with a lawyer for one-fourth of
the proceeds of the suit, They were got rid or‘

&
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gingle rixpence for blackinailing purposes, be-
cause, ir he did, he could not tell where that kind
of thing would sto He (Mr. 0'Conor) would now
conslder how G, W. Bowen had been introduced
into this suit, Mr. Devine found, upon examina-
tivn, that Pheebe Kelly, a young, unmarried wo-
man, came into Providence at sixteen or seventeen
years. When ghe 18 about thirty years of she
I8 ngain brought before the Town Uouncil, and
thut examination stites that she was married at
filteen or sixteen yearsof age; thut her hushaud
was Juhn Bowen, a foreigner; ’tllut she had three
children—Joun wen, ier son, who died early,
and ber two daughters, Betsy and Marla. Mr.
Devine  vislted  George « Howen, who
had been sald to be s0 like George Wash-
Ingtom, and Madame Jumel. Mr., Devine
hid got into his possessien the lacts of the history
of Betsy Bowen. He fell ln with Damel Hull and
got his Ntlll‘f and also the story of George W. Howen,
who stated that the pames of Polly and Betsy
Bowen were new to him; he had never heard of
them before. There never was any pretence on
the part of Bowen that he was the son of Madame
Jumel, and not & shadow of pretence that he ever
had ihe smallest communication with her. It wns
notorious in Providence shat G. W. Bowen was ille-
gltimate, yet he wus warried and had never c?m-
municated the story of his illegitimacy to his wife ;
and when e was with her at Saratoga and they
AW Madame, draped in spl-.-mlo:, going to her car-

riage, and the wife remarked that ,that was
a fine lady, Bowen never sald oue word—
did not utter & #yllable to show that

Madame Jumel was his mother, Annic Eliza Vun-
dervoort planned with Bowen to earry oun this case
and with u firm ol lawyers in this city they brough
a lot of suits; plaintiif fuiied to appear, though an
agreement actually in writing had been made that
Bowen and Vandervoort were to have bhalf and the
lawyers the other half, A suit wos commenced In
the State Courts by George W. Bowen to recover
this property, but he thought that he could not get
iunucat ere, so he determined to bring his case
nto the Uniwed States vourrs, and he (Mr. 0'Conor)
trusied justice would be done him. Mra, Vander-
voort was turned out of the case as plaintif, anda
now It was hrought in this Court 1o the sole name
of George W. Bowen. In the former trial
of this case there was & lea counsel
who hud mnow nbandoned the suit, But
there war a leading counsel now in  the
case (Mr. Hoar) who hiad come Irom another State
# man of eminent distinetion. But If there was to
be & fourth trial he did not expect to sce him In ft,
and his irlend, Mr, Chatfleld, might be left alone
orhe could go to Kilkenny, of which they had
heard, and there find some lawyer who would con-
duct the case, like the cuts, that lought until noth-
was left of them but the lr.Hm ol their tails,
(Laughter.) Mr. O'Couor then adverted to engage-
ments that had been entered futo by G. W, Bowen
with various lawyers in this city to conduct nis
case for him, e agreeing to give them a certaln
amount of the profita arising from the suit, and
having mno trouble whatever with the sum-
moning of witnesses, He had placed the case
in the hands of Juige FEdmonds, but the
Juage hnd finally abandoned it. Counsel then
went on to refer to the statements of the wite
nesses for the piaintiff, one of them having been
fished up by Mr. Starr, a4 juror om the last trial of
this case., Those witnesses showed the utmost
factlity for shifting aud changing about, When
Mr. Devine was down in Providence he ascertained
from the statement of Bowen that his parents
wore dend; he dio not state who they were, but
certainly Betey Bowen was not one of them, Have-
Ing relerred to the contradictions madé by the
witnesa lHull in his statements on behall of the
lalneiff, Mr. O'Conor satd the defendant's counse]
wl  examined him closely, amnd they found
that his first  statements  were  true, but
ne snbsequently  altered them, making
two ditferent statements, He (Mr. O'Conor)
thought they  lhad roved that
Hull was not one day older than George W, Bowen,
and that wben he undertook to speak of Bowen us
having been borm in Providence the deiendants
would prove that Hull had an older brother, who
was born 1n 1792 The witnesses for the plaintims
were obliged to tell the most shocking stories
about themselves. The testimony of Heury Nadine
was utteriy ridicnlons, He told a very fine story
about serving in the war of 1812, At t time he
was i boy, Incapable of serving—he was not able
toserve. Nmdine had statea that Colonel Bo-
gardns was the colonel of the militia regiment in
which e had served, but he (Mr. 0'Conor) coula
state that Colonel Hogardus, who was one of lis
carliest friends, had becn an omeer In the regular
army. He would now show the abominsble
and corrupt character of this prosecntion. He
udvarﬂ:? to the story of Joseph Perry, as told upon
the last trial, to the various statements that Perr
had made about being In Providence, and as to his |
coming to New York by rallways that did not
exist at the time of his visit, G. W, Bowen went
on the stand and bucked up the gtory that he
knew Perry in Providence, and, though he was
called back, he did not explain how all this came
to pase, Seventecn witnesses were produced on
¢ part of the defence to contradics
the evidenee of Perry, when finally the piain-
M pave l‘er? up, but on the summing
up counsel for the plainti hud the modesty to sa
that it was Mr. Chase who had purchased ivlun wi
ness to damage the plaintin's caae, 1 th
this case ot the part of the plaintin there had been
& change of base—a change of ground—
BUBORNATION (F PERJURY
marking the case all through Ite sta with_an
absence of everything in the shape of modesty, The
cinse t}l‘ the plamtir would go aown (o posterity as

one o

THE MOST SMAMELESS
that had ever been brought into a court of jnstice.
Here was a person sellhing half his claim to wit-
nesses and half to lswyers. In ancient law such &
thing known as

CHAMPERTY
wan considered infamous, The statutes condemned
it, and though there had been some modidcation of
this practice by statutes of this Btate, atill the prac-
tice shouid not be tolerated unless It was absulutely

this man |

ber heira. That was an equitable title, nnd it was
Anid that the legal title vested in Workmeister, the
trustee. It was law in the State of New York that
the trustee, having the equitable witle, couid re-
cover agi t the person having the cestwl que
prust. Hot Workmeister being dead could not
bﬂnﬁzﬂu action, and no one had brought it in his
beh On that ground, therefore, there would
not geam to he fﬂy dificulty, In 1834 a conveyance
:mﬂ made to & e:anuaer I{;mltttnt; 1’-{I v ‘g:!l r:m :‘E
118, nft he seemed not to
sutiated with his titie, and he reconveyed the
E:u‘ﬁ'"" back to the same partics on the same
on which he had received it. In 1846 Madame
took the prq{:;t out of the hands ol the
trusree and ves t in hergelf, One of the deeds
| In-this transaction waa a deed of couveyance by
Madame to Francis Phillippon of the proﬂerqr for
$100,000, and on the same day and at the same
Phillt n  conveyed back the
{:menytn Madnwe for §1. In Iaw and reason
RAL was a fraud uwpon the previous gcttlement.
Bne was the trustee, the settlement wias on recor
and Mr. Phillippon knew it. Madame was entitle
to the possession of the whole of the estate during
her lfe, und by making a frandulent conveyance
an adverse title could not be set up against the
remainderment. He contended that on the death of
Madame Jumel the legal title vested in the heirs of
Mary Jumel, she being dead. This properiy never
directly belonged to Madame Jumel; she got It
through her marriage with Mr. Jumel, but he had
left her the power of disposing of it as she pleased,
What did the connsel for the plaintiff mean by put-
ting this man Bowen forward with n technical
title to this property, to be put in posses<ion of 1§
one moment to he Kicked ont of it the next, na
could be done by a bill in equity by the pariyin
osseggion? But to do that it wonld be necessary
or the defendant not only to allege but to prove
that Howen was an helr.  But that was a thing the
defendant could not do, and ¢, therefore, renuuned
for Mr. Chase to tight out the case to the last. They

had to fight
A BLACEMATLING 8UTT,

He (Mr, 0'Conor) did not know bui that he wonld
have recommended his client to have settled this
cage, only that if he did 80 he might again have to
Nght another of the bastards who were setting up
claims to this proPerty. He had no doubt there
were forty persons in Court who could make out as
good & clalm to this estate as Mr. Bowen. The de-
fendant therefore was obliged to fight and would
fight out the case to the end., He stated they
wonld show by coplong documents that the mostg
intimate relations existed between the members of
thia famlily from the time Mary Jumel was admitted
into 1t down to the period of the death ol Madame
Jumel.» He closed by impeaching the entry in the
Klnﬁuﬂen ry book respecting the hirth of George
Washington Bowen as an utter, rank and corrupt
fraud, recently got up to hoodwink the Conrt,

It waa close upon three o'clock when Mr, 0'Conor
closed his addresa,

Evidence was then given to show that Mr. Smith
Barker, an attorney and counsellor at law, of this
city, who was examined opon the last trial, and
who had prepared a will for Madume Jumel, had
rcccn‘trlg died. Mr. Barker's deposition respeeting
:l:f::. I, a8 given upon the last trial, was then
re |

Mr. John M. Holland, a merchant, residing at
Fort Washington, deposed that he was one of the
subscri witnessea to the will of Madame Jumnel,
dated April 15, 1

The further hearing of the case was adjourned
until this morning,

e

BUSINESS IN THE OTHER COURTS.

Al v
UMTED STATES DISTRICT COURT—IN BANKRUPTCY,

Claims Agsinst the Joint and Scparate
Eastate of the Bankrupts,
Deciston by Judge Blatcliiord.

Yesterday Judge Blatchford rendered a decislon
in the matter of John M. Berrian and Cornelius A,
Berrlan, bankrupts, pending before Mr. Joln Fitch,
Register. The following question was certified to
the Judge :—

Claims against the joint and separate estate of
John M. Berrian, Including computation of interess
puid to the date of adjudication only, have been
proved at a meeting of the creditors, November 12,
1872. Tt appears by the assignee’s account that
he has callected snfliclent to pay all the debts

roved against the separate estate of John

. Berrian, after the payment of costs, fees and
expenses, and leave a surplus. Joiot ereditors of
the bankrupts have proved claims against the joint
extate of the bankrupts to the amount of $49,712,
which the surplus from J, M, Berrian's separate es-
tate Is not suMeient to pay. A separate creditor of
J. M. Berrian claims that hefore the sarpius of his

separate estate 1§ applied to the payment
of joint debts the interest on  separnte
dehta of J. M. Derrlan #hall be compuoted
from the day of adjudieation and the sur-

lus ayment of such Izterest,
plied to the r&fmeur. of joint debts, and nor to the
{mymem of Interest which has acerued since
he adjudication on the separate estate of J. M.
Berrian, Register Fiteh recommended that the
motion of the creditors ol the separate estate of J,
M. Berrian shouid be denled. Judge Blatehiord
decides that the surplug shall be applied to the pay-
ment of joint debts before paying iutecest on
separate debts.

UNITED STATES DISTRICT COURT—IN ADMRALTY.

Calendar for This Day.

Aumach ve. The Schooner Creole.
Whitney vi. The Ferryhoat Sunswick.
Earle va. The Schooner Emeline,
Brown vs. Lord,

Benediet va. The Steamtug Niagarn.
Nickerson va, The Steamtug Fcho,
Julinson vs. The Bteamtug Grant.

UNITED STATES COMMISSIONERG’ CGURT.

The Examination in the Case of Wood=-
hull, Clafiin and Blood Reiunmed—
Another Day of Quotations and Windy
Oratory=—Propositions Submitted by
Defendants’ Counsgel = Declsion Re-
served.

Before Commissloner Davenport.

The examination of the wayward sisters, Wood-
hull & Clafin, aud Celonel Bloed, on the charge
of sending obscene matter through the United
States mall, was resumed yesterday morning before
Commissioner Davenport in the federal building in
Chambers street. The Commssioner sat in the
Grand Jury room, s usual, which was crowded to
excess with well-lressed youmg men. Doring the
exnmination Judge Dewling entered the court
room and 1ok & seat heside Commissiencr Daven-
port. Mesars, Howe & Hummel, Jourdan and
MeKinley appearcd for the accused,

Judge Dowling scemed to enjoy the fun im
mensely, and the frown which usnually clowds his
classlc brow In lis own court gave way to half
concealed smiles ag the learned counsel guoted

Epicy extracta from “Hudibras'" and Aristophanes’
ti.reek plays. The Juage seemed to know all about

Mr, Jourdan made an address of an henr's
duration to the Commissioner, and quoted “Hudi
bras” aud other authers so extensively and
thorongnly that the wayward sisters were lain to
hold down their heads, and Mrs, Woodliuil blushed
deeply.  Counsel compared them to Gallleo and
Martin Luther,

During the addresa of counsel n tall, Iank indi-
vidual in black, with a white tie and shiny black
hat, the counterpart of the Rev. Mr. Howler or the
Rev. Mr. Stiggins, the friend of the elder Plekwick,
came into court and took A Seat near the report-
ers' table, facing the sisters, at whom he glared
solemnly for a few minutes aud then plonaly threw
up lis eyes to the celling. This gentleman seamed
to be I’nunul,\r amased at the broad passages
quoted,

AFTER RECES,

After recess Nr. McKinley mddres=ed the Conrt
and denounced Comstock, the witness for the
prosccution, iu the moat unmeasured terms. He
also ndulged In & lttle acerbit, w:mt the As-
sistant District Attorney, Mr, Purdy, whom he

led *'a top sawyer."

. Pu replied and staled that he was never
pefore so thoroughly persnaded that Billy Hirch was
an actual delmentor of & certain style of oratory.

After this little scene between counsel, Mr, {Vl!v
llam P. Howe subimitted the following points:—

First—That the prosecntion infringed upon the
Ee'emn ng'e ;na pross, there belng nothing obscene

© A

Second—That If a declslon wore given against the
prisoners the Holy Hible, Hyron, Smollett e,
were indiotable matter as a whole,

Third—That Comstock shonld be arrested If the
Commissioner's decison were adverse (o the pris-
oners, on the ground that he was the cause of hay-
Ing obacene matter transmitted through the Unived
utﬂ_u madl, nulns paid for it,

., Purdy replied on behalf of the government (n
m contending that the article com-
of was of & very vile, and scanaw

applled to the
e nnnrqnee claims fthat the surplus I8 to be ap- |

P. M., to take action upon the retirement of Mr,
Juatice Nelson from the Supreme Court of the

United States,
Edwards Pierrepont, James W, Gerard,
Theodore W. Dwight.

George Ticknor Curtis,

Qeorge Guiford. Charles 0'Conor.
Murray holfman, E. W, Stoughton,
Joshua M, Van Cott..

E. C. Bencilet.
William M. Evarts,
New Yomx, Jaun. 14, 1878,

SUPREME COURT—TRIAL TERM—PART 2.

Retrinl of an Old Suit=Liability of Come
mon Carriers. ,
Before Judge Fancher,

- In July, 1855, the Russell Manufacturing Com.
pany shipped by the New Haven Steamboat Come
pany six boxes of cutlery from New Havén to this
city. Thegoods arrived salely and were trans-
ferred from the steamer to the wharf, when a fire
oceurred during the might, destroying the wharf
and the goods, Soit was brought to recover
£2,471 70, the value of the The case was
tried before Judge Van Brunt and resulted in &
verdict for the defendant, An gpel.l‘ was takem
from this verdict to the Genéral Termand the judg-
ment amrmed, It was then taken to the Courtof
Appeals and a new trial ordered. The second tr
was concluded yesterday, A verdict was given fol
§3,682, being the jull amount claimed, with interest.

SUPREME COURT—CHAMBERS.

Decisions.
By Judge Darrett.
yms et al. ve, Pabat et al.—Motlon denied, withy
$10 costs and stay vacated,

Hangon LBart va. luchards,—Motlon denied, with
£10 costs,

Margaret Jordan ve, Cornelius Jordan.—Motion
denied, with §10 costa,

» Thomas Fessenden et al. ve. Francis Voss.—
ame,

Moritz Weinfeld va. John Traey et al.—Same.

Huhn et al. v&. Dalton et al.—Same,

Linn vs. Chardavoyne.—Same,

Dorrington ve, Dorrington et al.—Motion granted
in part and denled in part. No costs.

Larned et al, vs. Iotehkiss et al.—Motion granted
without costs and without prejudice to the attach
ment,

MeKlnley ve, Conover.—The trial was commenoced
with full knowledge of plaintil's non-residence, It
8 not, therefore, within 14 Abb., part 1. Motion
denied, with $10 costs.

SUPERIOA COURT—SPECIAL TERM.

Declsions.

By Judge Barbour.

Reade va. Waterhouse.—Order vncnting StAY.

Rodrigrtes ve, East River Savings k (
caBes).—Orqcars for commission,

Harnett vs, \‘::tr'«:ar.—Ordar denying motion fo@
reference In hoth cw'Ses. i

Wentworth. Jr., v, Kobb & Cories.—Order v
cating indgment assignmcut defendant Corlies,

Woolf vs. Jacobs.—Motion Jenled,

s
COURT OF GENERAL SESSNS. .. °
Burglaries and Larcemies. vk
. Before Judge Butherland. \'.

Assistant District Attorney Russell prosecuted
for the people in this Court yesterday.

Robert Fields pleaded gullty to grand larceny im
stealing, on the 26th of November, & gold watch
and chain, valoed at $170, the property of Henry
Bennett. He was sent to the State Prison for twa
years and six months.

William Clark and Thomas Dorsey, youths, clllmd
with burglary in the second degrce, pleaded
guilty to the third grade of that ‘'offence. On the

17th of December they etfected an entrance into
the dwelling of Willlam Gillis, No. 20 Second
street, and stole $20 worth of miscellancous prop-
erty. The sentence Imlroud Was four years'im-
prisonment each in the State Prison.

John Smith pleaded nllg to an at t at bur~
glary In the thicd degree, the Indloimen cm%
that on the 18th of December he broke into
lquor store of Thomas McMnhon, 211 South street:
No property was taken. Smith was sent to the
prizon at Sing Sing for two years and six months.

William Howard pleaded guilty to forgery in the
:lFirfl nnzrg:. h} hmgl‘lg rorgmﬂn nrg:r It‘m the 9ths
of December for $£25, purporting ave been
signed by Frederick North, captaln ef the boat
Brodack. The paper was pregented to Morris A
James, 105 Broad street, who gave the nccused the
money. There were strong mitigating cirenms
stanced In tuis case, and a8 the defendant ap-
peared to be an honest boatman and was led into
the commissglon of the offence by being on n
“apree,’ Judge Sutherland imposed the lowest
sentence allowed by law, which wus one year's im-
prisonment in the State Prison,

Edward Burns, a carman, waa (rled npon an in-
dietment charging that on the 2d of December,
while carrylng three loada of furmitare and honse-
hold goods from Seventeenth to Seventh street, lor
Mrs. Bryant, he stole a boy's overcoat, a roll of
carpet, two umbrellas and n cane, The jury found
Burns guilty of petit larceny and His Honor sens
tenced him to the Fenitentiary for six months,

An Insanc Forger Acquitted.

Patrick O0'Nelll was tried upon an indictment for
forgery, charging him with endorsing the name of
William Sheridan, of Yerplanck's Point to a note fom
£1,000, which he gave to Albert J. Bmitn, in Decems
ber, in payment for the liguor store 11 Park row,
which ie purchased from Smith & Thurber,

Mr. Sheelian, connsel for n'Nellliahnwed by Mn
Sheridan, who las heen a friend of the prisoner for
the lust twenty years,and by a number of respectabla
witnesses, that in Noyember and December O'Nellk
Wwas crazy. Amongother strange acts he committed
hie sadd he was going to get married, and lnvited alk
Iis friends to go to Stewart’s and get camel’s hale
shawls and ki gloves upon his order, that he owned
all the clty and curried checks lor mililvns of dol.
lars in his pocket.

‘Ihe sister of the prisoner was a witness, and teg-
tifled that she and another relative came (rom Calk
fornia in responge to @ telegram from O'Netll I‘
the effect that he had property worth a miilion o)
dollars, He was arrested upon this charge of for-
mery the day she arrived here. The jury ren:

a verdict of not guilty on the groumd of Insanity.

The City Judge consented to tho discharge of
('Neill, becanse 1t satisfactorily appeared that he
had reeoverced from the delifium trewcus whicta
occasloned his insanity. f
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COURT OF APPEALS CALENDAR.

ALBANT, N. Y., Jan. 14, 1978
The following 18 the ealendar of the Commission
of Appeals for Wed
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80, 65, The Court adjourned mo
gloc A d. oo




